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Mohamed Ben Youssef
Acting Secretary General

Awards granted to Islamic financial institutions:
“A private business or credible recognition???

It gives you great pleasure when you feel that people are considering
your efforts and rewarding you for your achievements. The gesture is
very important in itself independently from the amount to be awarded
or the quality of the award.

However. when it comes to commercial actions. being rewarded
by a virtual organization. having no affiliation to any international
institution. nor regional organization. in spite of its BIG NAMEw
chosen to mislead institutions and people. the matter becomes
dangerousm

Some bluft and fraudulent people follow deceitful ways to make you
believe their lies and trap you to benefit from your financial resources.
This is exactly what some of the awards giving virtual institutions by
trapping. and deceiving institutions and VIPs.

One of these people chose three big names of institutions: One of
them is registered in his home country as a local non-profit society
but with a name that gives you the impression of being a pan Arab
organization affiliated to the Arab League. The same person has made
three different websites under three different names to record the
daily events all the year round. The websites have almost the same
view but with three different names. giving you the impression that
they are three independent organizations.

The important issue here is that the person is selling awards. He selects
all institutions in the same sector and gives them all awards each in
a different category in a way that all of them win and all of them pay
huge amounts. Imagine in the same event at least 20 institutions are
being awarded certificates and glass trophies worth USD 40 for USD
400.000 (participation fees) just for one time event.

They try to get some VIPs involved to open the awarding ceremony
session. The VIP being deceived by the big name of the virtual
awarding institution may be considered as Godfather to trap other
institutions and organizations in the sector.

Imagine he organizes every month one event through one of his three
virtual companies. USD400.000 multiplied by three. this really makes
a fortune of one million 1200.000 USD a monthu

GOD Bless the Ummah...
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Résumé

Les crises économiques mondiales. linstabilité politique. les
guerres perpétuelles. les conflits civils et religieux ; ce sont tous
ses facteurs qui ont joué un role essentiel dans la négation de la
vie humaine. Ce sont les causes qui ont mené une majorité de la
population mondiale dans une spirale de paupérisation et la faim.
De ce fait. la pauvreté menace de plus en plus pres des 3/4 de la
population mondiale.
LAlgérie est lun des pays menacés par ce fléau des temps modernes.
surtout apres la détérioration des conditions sociales causées par la
baisse des revenus en devises. et 'instabilité des prix du pétrole sur
les marchés mondiaux ainsi que le déclin du développement dti &
la détérioration des secteurs industriel et agricole.
Et par le fait de la crise économique. politique et sécuritaire ... Les
choses se sont compliquées. Tout cela a déclenché lalarme dans le
but daccélérer ladoption des programmes de réforme économique
en coopération avec le Fonds monétaire international et la Banque
mondiale.
Dans cette optique. nous essayerons de cerner les causes qui ont
mené le pays dans ce gouffre. en mettant en lumiere la pauvreté et
I'inégalité. comme deux phénomeénes liés et indissociables. Nous
tenterons d’étudier leur réalité et leurs tendances a partir de la pro-
blématique suivante :

o Qui sont les pauvres ?

o Comment assurer la justice sociale ?
Mots clés :
La pauvreté / Les unités de mesure de la pauvreté / Le bien-étre /
Les indicateurs de la pauvreté ; Les inégalités sociales.
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Abstract

After the great changes that have taken place on the concept
of development. especially " the World Bank report at the
end of the eighties . development has become known as a
multidimensional process include fundamental changes
in the social structure . values and public institutions. so
as to accelerate the rate of economic growth. and reduce
poverty and unemployment. and reduce disparities in the
distribution of income . and achieve economic development
is that Islam was a race in the treatment of these problems
through the large role played by Zakat in achieving economic
development as one of the most important resources of
States of Finance. and the engine effectively . which urges
Muslims to invest their money so do not eat charity. and
the transfer of money from the rich to the poor. this is what
leads to increased consumption from investment and thus
economic recovery in the country.
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Mohamed Ben Youssef

Features of Islamic mode
Executive Director . . .
CiBAFi of intermediation

The Islamic mode of intermediation differs from the conventional mode in many
aspects. Proponents of the conventional financial system keep defending their
beliefs through a false comparison between the two financial systems pretending
that the output is the same. A loan with interest for a customer to buy a car equals
a contract of Murabahah to buy the same car. However, the features of Islamic
mode of financing are totally different as mentioned below.

Profit / Loss Sharing:

The conventional banks have a fixed interest which is due irrespective of any
profit or loss resulting from investment operations. However, Islamic banks are
directly involved in the rate of return since they share profits as well as losses.
They act as partners and not mere lenders.

The flow of information, and the project overseeing done by Islamic banks on an
on-going process, are of great benefit to the investors.

Principal-Agent relationship:

Such an issue has long been treated by theoreticians. How to involve managers
in the risk? They are decision makers, whereas the loss resulting from such
decisions is borne by the shareholders only. Increasing the managers’ stake in
the ownership to bear the wealth consequences is the best solution found by
shareholders to avoid agency problem in management.

The contract of Mudarabah, offering the manager to share profits and bear the
loss of his effort and time, is likely to diminish the agency problem, since he will
be more concerned with the outcome and will have no fixed income.

Asset-Liability Management:

The mismatch between Asset-liability does not arise for Islamic banks since
there is no pre-determined rate on the deposits and investment accounts. Thus
financial intermediation by Islamic banks contributes to the financial system
stability.

Shariah Boards:

This is one of the main distinctive features of Islamic financial institutions. Each
IF1 should have its own Shariah Board to enhance its credibility and compliance
to Shariah principles. Shariah boards represent a sensor against any Shariah risk.

Balance Sheet for Islamic Banks:

The activities of Islamic banks are hybrid between commercial and investment
banks. They offer a payment system backed by real assets, and portfolio
management and diversification in terms of investment.

On the liabilities side, we find demand deposits (wadiah), investment and special
investment accounts (Mudarabah).

On the asset side, there is a portfolio of asset classes including short-term asset
backed securities originating from (Murabahah, Bay’ Muajjil and Salam). For
medium term investments, the bank uses Ijarah and Istisna’. It can also engage
in longer term investments through Musharakah.
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Although the focus is made on commercial banking, many other forms have emerged to cater for
different market segments.

Islamic windows: they have been started by western conventional banks, and then were adopted by
local conventional banks who wanted to have their stake in such an emerging financial market.

Comment: However, such a practice is considered by scholars as a transitory period and cannot last
forever due to the financial dependence of windows on the conventional main branch.

Islamic investment banks and Funds: they have been successful in developing large scale transactions

Islamic Mortgage Companies: they target housing market for the Muslim communities in the West
based on Ijarah, Murabahah, Musharakah (Diminishing), and equity Musharakah membership (in
cooperative societies).

Islamic Insurance (Takaful): the participants agree to share losses by creating a fund and contributing
periodic premiums. Participants are entitled to the surplus, but also liable in case the claims exceed
the premiums paid. Takaful companies create reserve funds to cover any fund deficit.

Mudarabah companies: incorporated as a separate legal entity managed by a fund management
company. They do not accept deposits like banks, but equity capital and general Mudarabah
investment certificates. Profits are distributed among subscribers proportionate to their contributions,
and the fund management company. Such companies can play a major role in Islamic finance.

CONCLUSION
Being a Muslim and a true believer, one should not get involved into prohibited transactions or even
transactionsincluding prohibited elements.

A financial system based on justice and ethics, is a system worth adopting and embracing. Doing so,
we have a double life warranty: the first in the worldly life where we ensure being fair with others
and receiving fair conduct from others. The second is in the hereafter, the day of judgement, when
we meet the Almighty with white hands having complied with his rules and principles and followed
his instructions.

The Islamic financial system is a holistic system based on transactions offering a wide range of
instruments and contracts that are likely to match every citizen’s needs and requirements.

Let’s then be proponents of the Islamic financial system and not mere consumers and critics.
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The Principle of Need:
How should it be Applied?

In the process of Islamizing financial products to make them Shari’ah compliant,
one is faced with the limitations of structuring them to be in line with Shari’ah
principles and at the same time ensuring that they are able to compete with
conventional financial products. This situation forces some Islamic financial
institutions to introduce products which mirror their conventional counterparts
based upon juristic opinions which are either, inconclusive, weak or irregular.
The maxim, “Necessity (Darurat) renders permissible that which is prohibited”,
is often used as a basis which is later further expanded in scope to be include by
referring to the maxim “Needs (Hajat) take the rule of necessities (Darurat)”.

The reliance upon the maxim, “Needs take the rule of necessities”, without
a clear guideline or parameter, will lead to confusion in that both terms will
be treated as if they carry the same meaning. Whereas, textual evidences and
scholastic views of the past clearly indicate the difference between the two. For
example, Imam Al-Shafi’e remarked that, “A thing which is prohibited will not
become permissible except when in situations of necessity such as when there is
a threat to one’s life. Other than in such situations, I do not know of prohibitions
that become permissible due to needs. Needs or not in these matters are of no
difference”. (Al-Umm, 3/28).

If Imam Al-Shafi’e differentiated between needs and necessities and on the other
hand equated between needs and non-needs, (when dealing with prohibitions)
what then would be the meaning of the maxim ‘“Needs take the rule of
necessities”?

Tracing back the history of the emergence of this maxim, we find that it had
emerged during the fifth century and that the first scholar who formulated it
was Imam Al-Haramayn al-Juwayni. However, several writings, of his, on this
maxim refer to general needs and not specific needs.

What is meant by general need is hajat or need as understood by scholars of
Usul (Islamic Jurisprudence) in their deliberations of the Objectives of the
Shari’ah (maqasid shari’ah). These scholars divide the needs of Human Beings
into three categories ie. daruriyyat (essentials), hajiyyat (needs) and tahsiniyyat
(embellishments). Whereas, specific needs refer to the need for something as
a facility and to remove hardship which goes against textual evidences and
principles of the Shari’ah.

When dealing with specific needs, the view of Imam al-Haramayn al-Juwayni,
the pioneer of this maxim, is actually in line with that of Imam Al-Shafi’e i.e.;
specific needs do not take the same position of necessities. He remarked, “Our
view is that necessity is that which makes permissible the consumption of
carrion. Then we will list what would be rendered permissible in situations of
necessity. Hence, there is no differing opinion that needs are not sufficient and
that hunger, even when reaching a serious degree, do not render permissible that
which is prohibited”.

It is understood therefore that, according to Imam al-Haramayn, that maxim
refers only to general needs and not specific needs. However, the application of
that maxim amongst later scholars has become broader and the treatment of that
maxim in books of legal maxims tends to envelope both types of needs.



Consequently, a state of confusion befalls those who are not
exposed to the history of the origins of this maxim leading to
the blurring of demarcation between necessities and needs.
This leads to an inaccurate and incautious application of
this maxim, including from among practitioners of Islamic
finance.

It follows that for a more justified application of the maxim,
it is important to differentiate between general needs and
specific needs. A few guidelines should be adhered to,
including that a general need is treated as necessity in
the sense that its presence may lead to exceptions though
contrary to the original Shari’ah principles. However, this
may only be established with the support of legal texts for
that purpose. For example, contracts of Ijarah, Ju’alah,
and Hiwalah are legalised though being contrary to valid
analogy (qiyas). For example, in [jarah, there is an element
of contracting upon a benefit which has yet to exist. In
Ju’alah there is an element of ambiguity, and in Hawalah
there is an element of sale of debt with another debt. All
these are allowed due to the presence of need of a general
nature, since need of the general kind, is akin to necessity.

When a general need is treated as a necessity, then its rule
becomes permanent and not limited to the time of need.
Similarly, when a general need is regarded as a necessity
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it is not limited to the specific person having that need. An
example is in the permissibility of the contract of Salam.
It is allowed for all, those in need or not, even though it
was originally legalized for those actually having the need
for it.

On the other hand, a specific need not reaching the status of
necessity, is originally not of the same status as necessity
from the legal point of view, unless it is a need coupled
with additional and excessive hardship. A special need,
which fulfils all conditions to deserve facility, may only be
allowed so temporarily, as long as the need persists.

The existence of a need must also be certain and not just
a perception or speculation. A matter which is allowed
facility due to a need is limited to that which is haram
lighayrih (indirectly prohibited) and not haram lidhatih
(directly prohibited). This is to be in line with a legal
maxim which states that “All that is prohibited by way of
being means or intermediaries are permissible when there
is a compelling maslahah’.

These are some of the guidelines that are very crucial to
be fully observed when structuring any financial product
based on the need; to avoid misuse of the principle of need
according to the Shari’ah. Wabillah al-Tawfiq.

—
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Al-Bai’ literally means sale and is referred as part of ibadat
or worship to Allah. It includes the deeds in which the aim
is to fulfill the responsibility in this world by worshipping
the Almighty Allah through muamalat or transactional
activity such as sale, guarantee, transfer of credit and the
like. The discussion on bai’ has often been linked to verse
275 of Chapter 2 of the Quran, particularly the part of the
verse that declares the contract of Al-Bai’ permissible and
that of Al-Riba prohibited.

Al-Bai’ is a contract of exchange; from an economic point
of view, bai' is amongst the transactions that involve time,
which is subject to uncertainty, and uncertainty involves
risk as it involves a commitment to do something today in
exchange for a promise of a commitment to do something
in the future. Risk exists whenever more than one outcome
is possible. Consider, for example, a contract in which a
seller commits to deliver a product in the future against
payments today. There are a number of risks involved.
There is a price risk for both sides of the exchange; the
price may be higher or lower in the future. In this case, the
two sides are at risk which they share once they enter into
the contract. If the price in the future is higher, the buyer
would be better off and the price risk has been shed to the
seller. The converse is true if the price is lower. Under
uncertainty, the buyer and seller have, through the contract,
shared the price risk. There are other risks that the buyer
takes, including the risks of non-delivery and quality risk.
The seller, on the other hand, also faces additional risks
including, the risk that the price of raw material may be
higher in the future, transportation and delivery cost risk.
This risk may also be lower. Again, these risks have been
shared through the contract. Indeed, the Islamic contracts
such as mudarabah and musharakah are clearly risk sharing
contracts. Therefore, it can be inferred that by mandating
Al-Bai’, Allah swt ordained risk-sharing in all exchange
activities that become the first condition in Islamic finance.

On the other hand, it appears that the reason for prohibition
of the contract of Al-Riba is the fact that opportunities for
risk sharing are non-existent in the contracts. It may be
argued that the creditor does take risk — the risk of default.
But it is not risk taking per se that makes a transaction
permissible. A gambler takes risk as well, but gambling
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is haram. Instead, what seems to matter is opportunity
for risk sharing. Al-Riba is a contract of risk transfer. As
Keynes emphasised in his writing, if interest rates did not
exist, the financier would have to share in all the risks
that the entrepreneur faces in producing, marketing and
selling a product. But by decoupling his future gains, by
loaning money today for more money in the future, from
all activities of the entrepreneur, the financier transfers all
risks to the entrepreneur.

It is clear that by declaring the contract of Al-Riba non-
permissible, the Quran intends for humans to shift their
focus to risk sharing contracts of exchange. The Quran
verses (verse 16: chapter 2; 254:2; 111: 9; 29-30:35; and
10-13:61), indicate that there is a major difference between
contracts of exchange (Al-Bai’) and trade (Al-Tijarah).
Trade contracts are always entered into with the expectation
of making a profit (ribh). In a contract of exchange on the
other hand, there is a possibility of gain, but there is also
the probability of a loss (khisarah). (See, for example, Al-
Tahquiq Fi Kalamat Al-Quran Al-Karim; Lisan Al-Arab;
Mufradat Alfaz Al Quran, Arabic Lexicon, among others).

Having mentioned in the Quran the permissibility of bai’,
there are several conditions that need to be adhered to in
order to conform to the Shari’ah. The conditions of bai’
are of four types, as mentioned in al-Bahr: condition of
occurrence, of taking effect, of validity, and of being
binding. The first type necessitates the contracting parties,
contract, place and the conditions of the subject matterto
be Shari’ah compliant. The second type requires two
conditions of taking effect: ownership or power of attorney,
and that the right of other than the seller should not be in the
sale. The third condition details to twenty-five conditions
of validity of which there are general and specific ones.
The fourth is the condition of binding after occurrence and
taking effect of the contract. These are rules that govern the
contract of exchange in Islamic finance.

Given the permissibility and the Shari’ah rules discussed
above, Al-Bai ought to stand as the first condition that
was permitted by the Almighty Allah through the Glorious
Quran for Islamic finance. The pertinent details and issues
are discussed in the forthcoming paper Insya Allah.
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